
eeemFU COPVORIGJNAl
Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996

Interconnection Between Local
Exchange Carriers and Commercial
Mobile Radio Service Providers

Southwestern Bell Telephone Letter
Regarding Interconnection Between
Paging Carriers and Local Exchange
Carriers

ORIGINAL

RECEIVED
JUN 2 7 1997

~~--.

CC Docket No~_~9_6_-9_8---J)

CPD 97-24

CC Docket No. 95-185

)
)
)
)
)

)
)
)

)
)
)

-------------)

REPLY COMMENTS OF PAGING NETWORK, INC.
ON SOUTHWESTERN BELL TELEPHONE

LETTER REQUESTING RECONSIDERATION

Judith St. Ledger-Roty
Edward A. Yorkgitis, Jr.
KELLEY DRYE & WARREN LLP
1200 19th Street, N.W.
Suite 500
Washington, DC 20036
(202) 955-9600

Attorneys for Paging Network, Inc.

June 27, 1997

t\!o of Copies rac'dOJ.-(p
LIS1.,48CDE



TABLE OF CONTENTS

SUMMARY ii

I. INTRODUCTION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 2

II. THE RECORD UNDERSCORES THE FACT THAT SWBT AND ITS
ALLIES SEEK UNTIMELY RECONSIDERATION 5

A. SWBT'S Requested Clarification of Section 51.703(b) of the
Commission's Rules Is a Fatally Procedurally Defective Request
for a Rule Change . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6

B. The Additional Issues Raised by the ILEC Commenters Are
Similarly Defective. . . . . . . . . . . . . . . . . . . . . . . . . . . . " 11

III. SECTION 51.703(B) OF THE RULES DOES NOT PRECLUDE
RECOVERY OF AN ILEC'S COSTS. . " 15

IV. THE COMMISSION SHOULD TAKE STEPS TO FACILITATE REBATES
FOR CHARGES THAT VIOLATED SECTION 51.703(b) " 16

V. CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . " 17



SUMMARY

The comments in response to the Public Notice make abundantly clear that the relief

SWBT seeks is contrary to the FCC's current rules governing paging-LEC interconnection.

What SWBT seeks is reconsideration, as even its own allies acknowledge. Therefore, as

PageNet and others explained in their initial comments, SWBT's requests should be

dismissed as fatally procedurally defective.

Similarly, the FCC should not, on the meager record generated by the Public Notice,

address the additional issues raised by other ILEC commenters. The request by several

comments for a ruling that paging carriers are not entitled to reciprocal compensation should

be addressed in response to petitions for reconsideration filed last fall. As PageNet

demonstrated in its filings responsive to those arguments, the FCC's determination in the

Local Competition Order that paging carriers, like all telecommunications carriers, are

entitled to reciprocal compensation should be upheld.

Moreover, other ILEC requests - such as those seeking a change in paging carriers'

regulatory status as a telecommunications carrier, the introduction of artificial distinctions

between Type 2 and Type 1 interconnection, and a requirement that an interconnection

agreement under the 1996 Act is a prerequisite for telecommunications carriers to avoid

charges for LEC-originated traffic - are untimely petitions for reconsideration. They should

all be summarily denied. No basis has been offered for readdressing these issues, which are

contrary to the letter and spirit of the 1996 Act, in a separate proceeding. The

Commission's determinations in the Local Competition Order with which these parties are

dissatisfied were supported in the voluminous record of CC Dockets Nos. 96-68 and 95-185

by substantial evidence regarding paging services and paging carriers.
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SWBT's concern that, absent a favorable "clarification" of the rules, it will be

deprived of the opportunity to recover the costs of delivering SWBT-originated traffic to

paging carriers is disingenuous. As several parties, including Ameritech and U S West,

make clear, these costs can be recovered through local exchange charges, which is the way

SWBT and other LECs recover similar costs resulting from delivering local traffic to other

carriers. Moreover, the services provided by paging carriers lead to additional traffic on the

public switched network and, consequently, increased revenues for LECs.

The Commission should also take the steps necessary to ensure that those paging

carriers that continued to pay charges for LEC-originated traffic prohibited by the

Commission's rules be given rebates or credits.

Finally, the Commission should take the opportunity, when dismissing the request in

the SWBT Letter, to emphasize its determinations in the Local Competition Order affecting

paging carrier-LEC interconnection. In this way, the Commission can hopefully put a stop

to the threatening and anticompetitive activities of the ILECs vis-a-vis interconnection with

paging carriers. By reminding ILECs of their obligations to all telecommunications carriers,

the Commission will in many cases eliminate the need for paging carriers to expend

significant unnecessary resources prosecuting arbitration petitions before the state

commissions simply to get ILECs to comply with the Commission's lucid regulations. At a

minimum, swift Commission disposition of the SWBT Letter can narrow the issues that, in

good faith, may be presented for arbitration, such as the level of compensation due a paging

carrier for transport and termination.
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REPLY COMMENTS OF PAGING NETWORK, INC.
ON SOUTHWESTERN BELL TELEPHONE

LETTER REQUESTING RECONSIDERATION

Paging Network, Inc. ("PageNet"), by its attorneys and pursuant to the Commission's

Public Notice dated May 22, 1997, (DA 97-1071), hereby replies to the comments on the

April 25 and May 9, 1997, letters of Southwestern Bell Telephone Company ("SWBT")l and

the May 16, 1997, letter from counsel for PageNet, AirTouch Communications, AirTouch

Paging, and AT&T Wireless to the Common Carrier Bureau.2

1 Letter from Paul E. Dorin, SWBT, to Regina Keeney, Chief, Common Carrier
Bureau, FCC, dated April 25, 1997 ("SWBT Letter"); Letter from Mr. Dorin to Ms.
Keeney, dated May 9, 1997 ("May 9 Letter").

2 Letter from Kathleen Q. Abernathy, Airtouch Communications, Inc.; Mark A.
Stachiw, AirTouch Paging; Cathleen A. Massey, AT&T Wireless Services, Inc.; and
Judith S1. Ledger-Roty, Kelley, Drye & Warren, LLP (for PageNet) to Ms. Keeney,
dated May 16, 1997 ("Paging Carriers' Letter").



I. INTRODUCTION

This matter arises out of attempts by SWBT to circumvent the Commission's

determination in the Local Competition Orde? that local exchange carriers ("LECs") are not

permitted to charge interconnected telecommunications carriers for LEC-originated local

traffic. 4 To achieve this end, SWBT first resorted to serving notice upon PageNet and other

paging carriers threatening to cease provisioning facilities unless payments for such charges

were made (or, alternatively, placed into escrow until the issue could be resolved before the

Commission).5 These bullying tactics having failed, SWBT filed its untimely request for

reconsideration of Section 51.703(b), albeit styled as a request for "clarification."

SWBT is not alone in such attempts to exploit the fact that incumbent LECs

("ILECs") continue to control essential facilities by which their subscribers' calls are routed

and delivered to paging carriers' facilities. GTE, for example, has recently provided one of

PageNet's operating subsidiaries with "formal notices of termination" of existing

interconnection arrangements entered into before the Telecommunications Act of 1996 (the

3 Local Competition Provisions of the 1996 Telecommunications Act, First Report
and Order, 11 FCC Rcd 15499 ("Local Competition Order"), recon. in part 11 FCC
Rcd 13042, partially stayed sub nom. Iowa Utilities Board v. FCC, Case No. 96-3406,
slip op. (8th Cir., Oct. 15) stay lifted in part Iowa Utilities Board v. FCC, slip op. (8th
Cir., Nov. 1, 1996).

4 See 47 C.F.R. 51.703(b).

5 See, e.g., Attachment A. In the May 9 Letter, SWBT backed off from its
immediate threats and stated it "would like to continue to provision new facilities to all
pagers for a reasonable period of time." SWBT's suggestion that this action was taken
in a "spirit of good faith" is indicative of SWBT's attitude of noncompliance, given that
the Commission's rules flatly prohibit the charges for which SWBT seeks payment.

- 2 -



"1996 Act").6 GTE, presumably attempting to be gracious, "invites PageNet to commence

negotiations [for interconnection] immediately." GTE states that it

will not deny PageNet service, provided that the negotiations are proceeding in
good faith. In such circumstances, and although GTE reserves its right to
terminate service, GTE will provide service on an uninterrupted basis to
PageNet during the pendency of the negotiations on the same terms and
conditions as GTE is currently doing so.

GTE's "offer" to honor a request from PageNet for negotiations on these terms expires on

July 5, 1997. One wonders what has become of the protection of Sections 251(a)-(c) and

252(a) of the 1996 Act. GTE's offer is really a threat to refuse to provide interconnection

except on GTE's terms. In such circumstances it would be surprising if negotiations can

proceed in good faith. 7 Other carriers have engaged in similar tactics. 8

Not surprisingly, given the tone of these letters, these ILECs are refusing to comply

with the effective rules adopted in the Local Competition Order and seek to reinstate the

superior bargaining position of the ILECs vis-a-vis paging carriers that they exploited prior

to the passage of the 1996 Act and the issuance of the Local Competition Order. The new

law sought to promote competition, to neutralize and ultimately eliminate the monopoly

power of ILECs, and to eliminate artificial regulatory distinctions between

telecommunications carriers and telecommunications services. Generally, the Local

6 See, e.g., Attachment B.

7 Accord Joplin p.5 n. 5. See Attachment C for abbreviations of commenters
used in this Reply.

8 See, e.g., Attachment D. Letter from David M. Falgoust, BellSouth, to Jason
Gillespie, Paging Network of Alabama, dated October 4, 1996. ("Your stated intention
to unilaterally cease payment for connecting facilities is unwarranted and may result in
PageNet having its service [i. e., interconnection] interrupted for nonpayment. ")
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Competition Order was true to these principles and objectives. 9 Specifically, based upon

substantial evidence presented in the record in Dockets Nos. 96-98 and 95-185, the Local

Competition Order found that paging carriers are telecommunications carriers. lO

Furthennore, like other telecommunications carriers, paging carriers are entitled to enter into

reciprocal compensation arrangements. 11 Concomitantly, the Commission decisively found

that LECs may not charge telecommunications carriers, including paging carriers, for LEC-

originated local telecommunications traffic. 12

The strategy of SWBT, Pacific Bell, BellSouth, GTE and some other ILECs has been

to proceed as though these rulings never occurred. 13 The notices to paging carriers

discussed above indicate their intent to continue assessing charges for LEC-originated traffic.

In discussions concerning interconnection, it is PageNet's experience and understanding that

these and similarly-intentioned ILECs are attempting to gain concessions from paging carriers

by stubbornly persisting in denying paging carriers reciprocal compensation and vehemently

9 PageNet, despite its agreement with most of the Local Competition Order,
sought limited reconsideration of the mechanism by which paging carriers are to
receive compensation and the exclusion of paging carriers from the definition of
carriers providing "telephone exchange service."

10 Local Competition Order, 11 FCC Rcd at 15989 (~ 993).

11 Id. at 15997 (~ 1008).

12 Id. at 16016, 16043 (~~ 1042, 1092).

13 Other ILECs, such as Bell Atlantic, NYNEX, SNET, Sprint, and to a limited
extent (as discussed below) Ameritech, acknowledge the effectiveness of the Local
Competition Order with respect to these issues and have, by and large, been dealing
with paging carriers accordingly. These fLEes have ceased charging PageNet for the
delivery of traffic originating on their networks, whether in the fonn of usage-based
charges or facilities charges.
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insisting upon payment for the delivery of ILEC-originated traffic to the paging carriers'

switches. These ILECs' comments in response to the Public Notice certainly manifest a

desire for a regulatory framework that parallels their obsolete worldview, the 1996 Act and

the Local Competition Order notwithstanding. The Commission should flatly deny these

efforts to undermine the sound decisions regarding paging-LEC interconnection reached in

the Local Competition Order.

ll. THE RECORD UNDERSCORES THE FACT THAT SWBT AND ITS ALLIES
SEEK UNTIMELY RECONSIDERATION

In its Comments, PageNet explained that the SWBT Letter sought reconsideration of

the Local Competition Order in an untimely fashion, and should therefore be dismissed as

procedurally defective. Those members of the paging industry that filed comments

unanimously echoed this demonstration. What is most telling, however, is that most of the

ILECs filing in response to the Public Notice - including SWBT itself - essentially agreed

with PageNet and the other paging carriers, as discussed in Section II. A. below.

In addition, the ILEC commenters raised several other issues relating to the status of

paging carriers under the 1996 Act and their entitlement to reciprocal compensation. These

arguments, like that set forth in the SWBT Letter, are requests for changes in the FCC's

rules, not for clarification, as explained below in Section II. B. To the extent these issues

were raised in timely petitions for reconsideration; they should be addressed in that context.

(PageNet has already responded to those arguments in its comments on and replies to

oppositions to the petitions for reconsideration.) Otherwise, just as the Commission should

dismiss the SWBT request, these other requests should be rejected. Moreover, no
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justification has been shown for a new proceeding to address paging-LEC interconnection,

which has already been addressed based upon a voluminous record in the Local Competition

Order.

A. SWBT'S Requested Clarification of Section 51.703(b) of the Commission's
Rules Is a Fatally Procedurally Defective Request for a Rule Change

In the SWBT Letter, SWBT sought a "clarification" that Section 51.703(b) does not

preclude charges for facilities used solely to deliver SWBT-originated traffic to a paging

carrier for transport and termination. In the initial round of comments, not only did the

paging industry resoundingly demonstrate that no such clarification of the Commission's

Rules was necessary to answer this question in the negative,14 but SWBT's putative allies

themselves noted that the Commission's rules must change, not just be clarified, to provide

the outcome sought by SWBT. More importantly, SWBT itself confirmed that it, at bottom,

seeks a rule modification.

U S West, for example, states its position that "the Commission must prescribe some

means for LECs to recover their costs of paging interconnection. "15 U S West continues by

suggesting that "given the existing rules," the "only options" are a surcharge on paging

callers or recovery through local exchange rates. 16 In other words, U S West acknowledges

14 See, e.g., PageNet p. 3; TSR p. 3; Allied pp. 2-3; Arch pp. 5-6; PageMart pp.
3-4.

15 U S West p. 7.

16 Id. pp. 7-8 (emphasis supplied). PageNet addresses below in Section III why
LECs, to the extent they are not already doing so, should recover these costs through

(continued... )
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that the existing rules are not ambiguous and preclude the "clarification" SWBT seeks.

Similarly, the USTA acknowledges that the Commission's rules have the effect claimed by

the paging carriers. Claiming that "the Commission could not have intended this result,"

USTA nonetheless recognizes that the "solution," from its perspective, is for the Commission

to "modify[ ] its regulations. "17

BellSouth suggests that the issue raised by the SWBT Letter is currently pending

before the Commission on reconsideration, underscoring BellSouth's understanding that

SWBT raises a reconsideration issue. 18 At another point, BellSouth implies that, in fact,

the issue SWBT raises is not timely for reconsideration, and urges the Commission to "grant

16(•..continued)
local exchange rates (not a paging caller surcharge), just as they do with all other local
traffic delivered to other carriers.

17 USTA pp. 1-2.

18 BellSouth p. 11. PageNet takes issue with the BellSouth assertion that the issue
raised by SWBT was included in a timely petition for reconsideration. Two carriers
did, indeed, file for reconsideration of the Commission rule stating that all carriers,
including paging carriers, are entitled to enter into reciprocal compensation
arrangements with LECs - (Kalida Telephone Company ("Kalida") and the Local
Exchange Carrier Coalition ("LECC"». But no person raised on reconsideration the
Commission's independent determination that LECs may not charge other
telecommunications carriers for LEC-originated calls, the issue addressed by the SWBT
Letter. Several ILECs renew the request for reconsideration of the Commission
determination in the Local Competition Order that paging carriers are entitled to
reciprocal compensation. See, e.g., BellSouth p. 8, GTE p. 7, Ameritech p. 4. This
issue is not ripe for consideration, however, as part of the disposition of the SWBT
Letter. In any event, PageNet has addressed these issues in its Comments in Response
to Petitions for Reconsideration, CC Dockets Nos. 96-68 and 95-185 (filed October 31,
1996) ("Reconsideration Comments") pp. 2-13, and its Consolidated Reply to
Oppositions to Petitions for Reconsideration, CC Dockets Nos. 96-98 and 95-185 (filed
November 14, 1996) ("Reply to Oppositions") pp. 1-8. PageNet incorporates those
arguments herein by reference thereto.
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SWBT's request and initiate a new rulemaking proceeding. "19 Either way, BellSouth's

comments underscore the procedural deficiency of BellSouth's request for "clarification."

Moreover, Sprint, which does not support the request in the SWBT Letter, leaves no

doubt that the Commission's rules are not in need of clarification. With respect to SWBT's

proposed charges for the delivery of traffic, Sprint emphasizes that "a LEC should not levy a

charge for the origination of traffic on its network. Each carrier should be responsible for

the transport of an originating call from its end office to the relevant point of

interconnection. In this sense, Sprint must disagree with the position proffered by

SWBT. "20

Ameritech largely concurs with Sprint. Where the interconnection arrangement is

what has historically been called Type 2, interconnection is provided between a paging

provider's mobile telephone switching office ("MTSO") and the trunk side of the ILEC

tandem switch. Ameritech concedes that, in this arrangement, the ILEC charges the calling

party for delivery of the originating traffic to the paging switch. 21 In a manner consistent

with Section 51.703(b) of the Commission's Rules, Ameritech notes that it will assess neither

a usage-based nor a recurring (i.e., facilities) charge for the delivery of traffic to the paging

19 Bel/South p. 11.

20 Sprint p. 2.

21 Ameritech p. 5. As Ameritech notes, there is also a reverse billing Type 2
available to paging carri~rs at their discretion, whereby the paging carriers assume the
charges.
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carrier in a Type 2 arrangement. 22 What SWBT seeks is contrary to that which Ameritech

says it provides.

Finally, SWBT itself essentially admits that it seeks a rule change. As an initial

matter, in the SWBT Letter, SWBT acknowledged that it could not assess a usage-based

charge for SWBT-originated traffic. 23 In its joint comments with Pacific Bell, SWBT made

plain that its purpose for seeking authority to assess a monthly recurring charge was identical

to that for such proscribed usage-based charges, i.e., to recover the costs for the "transport

22 Id. at 6. While Ameritech correctly notes the consequences of a Type 2
arrangement, it makes an erroneous distinction between Type 2 and Type 1
interconnection in an attempt to treat them differently. This is a distinction that the
Commission did not make in its rules, despite recognition of the historically different
types of CMRS-LEC interconnection. See, e.g., Equal Access and Interconnection,
Notice of Proposed Rulemaking and Notice of Inquiry, 9 FCC Rcd 5408, 5451
(description of Type 1, Type 2A, and Type 2B interconnection facilities). PageNet
submits that a distinction between Type 1 and Type 2 interconnection for purposes of
Section 51.703(b) is unjustified. The function performed by the paging carrier's
MTSO in either case is comparable to that of any other interconnected
telecommunications carrier that accepts LEC-originated traffic for completion.
Moreover, the overwhelming reason that PageNet and other paging carriers take Type
1 service to the extent they do is the result of the ILECs' monopolistic behavior in the
past whereby they, in many situations, refused to accord paging carriers with carrier
status and declined to offer anything but Type 1 interconnection. Accord
Interconnection Between Local Exchange Carriers and Commercial Mobile Radio
Service Providers, Notice of Proposed Rulemaking, 11 FCC Rcd 5020, 5026 (1996)
(An ILEC "may have the incentive and ability to prevent or reduce the demand for
interconnection with a prospective local competitor, such as a CMRS provider, below
the efficient level by denying interconnection or setting interconnection rates at
excessive levels. ") Although, Ameritech, for example, states that paging carriers are
free to switch to Type 2 interconnection and avoid charges for LEC-originated traffic,
this apparently simple solution obscures the tremendous costs that such a switch would
impose upon paging carriers. In sum, the Commission was correct in making no
distinction between Type 1 and Type 2A interconnection in its rules.

23 SWBT Letter p. 2.
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of [SWBT-originated] calls" to paging carriers. 24 SWBT's attempt to distinguish between

charges for traffic and for facilities, therefore, is an attempt to elevate form over substance,

as numerous parties point out. 25

Moreover, SWBT acknowledges that, if the paging industry's understanding of

Section 51.703(b) of the rules is correct, i.e., that it is sufficient to resolve the issue raised

by the SWBT Letter, then the rules must be changed to achieve the result SWBT desires. 26

SWBT continues to contend incorrectly that it is Section 51.709(b), which has been stayed,

that addresses the issue it raises. However, Section 51.709(b), by its own terms, deals with

LEC charges for other-carrier-originated traffic delivered to LECs when traffic is exchanged

in both directions over the same LEC-provided facilitiesY Section 51.703(b), in contrast,

addresses the charges for delivery of LEe-originated traffic to other carriers. Even

BellSouth points out that Section 51. 709(b), on its face, is inapplicable to facilities that carry

one-way, e.g., land to mobile, traffic only.28

In sum, the record makes clear that, under the 1996 Act and the Commission's Rules

adopted in the Local Competition Order, that LECs may not charge paging carriers, or any

24 SWBT pp. 4-5.

25 E.g., Sprint p. 4; Allied p. 2; Arch p. 12; PCIA pp. 7-8 & n. 15.

26 SWBT p. 10.

27 47 C.F.R. § 51.709(b).

28 BellSouth p. 7 n. 16. BellSouth is wrong, however, that no rule adopted in the
Local Competition Order applies to LEC attempts to impose charges for facilities used
to deliver LEC-originated traffic. As PageNet explained in its comments, Section
51. 703(b) prohibits all charges, regardless of how characterized, for the delivery of
traffic. PageNet p. 8.
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other telecommunications carriers, for delivery of LEC-originated traffic to the point of

interconnection, whether through a usage-based or monthly recurring charge. Thus, the

SWBT Letter is an untimely request for reconsideration and should be dismissed.

B. The Additional Issues Raised by the ILEC Commenters Are Similarly
Defective.

Several ILEC commenters raise issues in addition to that raised by SWBT. In the

same way, these issues seek rule changes that are not ripe for decision in this "clarification"

proceeding. To the extent these matters are not already the subject of reconsideration, they

should be summarily dismissed at this time. Further, requests for a rulemaking proceeding

to address LEC-paging interconnection as separate from LEC-telecommunications carrier

interconnection are not justified, as these issues were thoroughly addressed in the Local

Competition Order based upon the substantial record developed in both Dockets Nos. 95-185

and 96-68.

First, a number of the ILECs contend that the Commission should revise its decision

that paging carriers are entitled to compensation for the transport and termination of LEC-

originated traffic. 29 As noted earlier, this argument was made in two petitions for

reconsideration last September. See n. 18 supra. The Commission should address this issue

in the context of the other timely filed petitions for reconsideration. Furthermore, for the

reasons stated in PageNet's Reconsideration Comments and Reply to Oppositions, these

requests should be denied when the Commission disposes of those petitions.

29 E.g., BellSouth p. 8; GTE p. 7; Ameritech p. 4.

- 11 -



Second, other ILECs raise the more fundamental issue of whether paging carriers

should even be considered telecommunications carriers. 30 This issue was not raised on

reconsideration and any attempt to do so in the instant context would be improper. More

importantly, the Local Competition Order correctly found that paging carriers provide a

telecommunications service and meet the other prerequisites for classification as

"telecommunications carriers" under the 1996 Act. This decision was certainly not novel.

The Commission has considered paging providers as carriers of telecommunications service

for many years,31 and in 1994 properly detennined that paging providers are commercial

mobile radio service ("CMRS") providers. 32 Any suggestion that paging carriers are merely

"end users" and not to be afforded the entitlements of telecommunications carriers under the

1996 Act is a call for a return to the dark ages, and reflects the persisting monopolistic

worldview of some ILECs bent on denying paging carriers co-carrier treatment. Any such

request should be flatly denied. 33

30 Lexington p. 3 n. 4; Independent Alliance p. 5.

31 See, e. g., Radio Common Carrier Services (Post-Divesture ROC Practices), 59
RR 2d 1275, 1278 (1986) and decisions cited therein; The Need to Promote
Competition and Efficient Use of Spectrum for Radio Common Carrier Services, 2 FCC
Red 2910, 2915 (1987) ("Promote Competition").

32 Implementation of Sections 3(n) and 332 of the Communications Act, Second
Report and Order, 9 FCC Rcd 1411, 1454 (1994).

33 Sprint suggests that paging carriers as "telecommunications carriers," should not
be pennitted to purchase services out of end user tariffs for purposes of
interconnection. Sprint p. 3. PageNet knows of no reason why carriers should not be
able to order out of other carriers' tariffs to obtain services or facilities to be used in
the provision of telecommunications services. If the carrier pays for any services so
ordered, PageNet does not see why this should not be allowed, if the carrier believes
that by doing so it can be more efficient in providing its own services.
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Third, BellSouth contends that until a telecommunications carrier enters into an

interconnection agreement that provides for reciprocal compensation under the 1996 Act, the

telecommunications carrier is not entitled to the benefit of reciprocal compensation, including

Section 51.703(b) of the Commission's Rules. On the one hand, PageNet points out that

pursuant to Section 20.11 of the Commission's Rules, which pre-dates the 1996 Act, and

even earlier Commission rulings,34 paging carriers and other CMRS carriers have already

been entitled to reciprocal compensation. Thus, a paging carrier is not entitled to

compensation absent an interconnection arrangement. 35 On the other hand, and more

important for present purposes, telecommunications carriers are entitled to benefit

immediately from the prohibition against LEC charges for LEC-originated traffic with or

without an interconnection arrangement:

As of the effective date of this Order, a LEC must cease charging a CMRS
provider or other carrier for terminating LEC-originated traffic and must
provide that traffic to the CMRS provider without charge. 36

Significantly, Section 51. 703(b) also places no conditions on the prohibition against charging

for LEC-originated traffic. 37 In short, as PCIA notes, the "negotiation of the terms of

34 See, e.g., Promote Competition, 2 PCC Rcd at 2915-16.

35 See 47 c.P.R. § 51.717(a).

36 Local Competition Order, , 1042 (emphasis supplied).

37 Ameritech suggests that Section 51.703(b) was adopted solely to proscribe LEC
charges to CMRS providers for the termination of LEC-originated traffic. Ameritech
p. 3. However, the rule clearly covers any charge for traffic that originates on a
LEC's network.
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cessation of charges for originating traffic is not required, 1138 as BellSouth argues.

Accordingly, BellSouth's suggestion that paging carriers may be charged for LEC-originated

traffic until such time as they enter into interconnection agreements under the 1996 Act

should be dismissed categorically.

Finally, U S West calls for a separate rulemaking to address paging offered by paging

carriers as distinct from paging provided as part of another CMRS service, e.g., Sprint

Spectrum's provision of paging on its PCS phones. 39 Neither U S West nor any other

ILEC provides a justifiable rationale to treat paging offered by carriers dedicated to that one

service in a different manner than paging provided by other CMRS providers because there is

none. To make such a regulatory distinction would confer an artificial and uneconomic

advantage on the paging services of other CMRS providers vis-a-vis the services of

traditional paging carriers. Further, it would be contrary to a fundamental principle of the

Interconnection Order based upon the 1996 Act: the elimination of artificial regulatory

distinctions between and among telecommunications carriers. Accordingly, U S West's

demand for a rulemaking to address paging interconnection as a separate issue, apart from

interconnection generally, should be denied as contrary to the spirit and letter of the Act and

well-founded Commission policies.

38 PCIA p. 3 n. 5. See also Best, p. 8 (paging carriers should not have to engage
in expensive litigation to obtain ILEC compliance with the rules).

39 See US West pp. 2, 8. See also GTE p. 7; Bel/South p. 11.
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III. SECTION 51.703(B) OF THE RULES DOES NOT PRECLUDE RECOVERY OF
AN ILEC'S COSTS.

SWBT reiterates in its comments its position that, unless it can charge paging carriers

for calls originating on its network destined for paging units, it will not recover its costs of

carrying the traffic. 40 This assertion is on its face disingenuous. As the comments of

Ameritech and U S West make clear, for example, an ILEC can charge the calling party

through local exchange rates. 41 Indeed, where the calling party has measured business

service, the ILEC already charges the caller whenever he or she calls a paging unit. As

Metrocall observes, a majority of pages are initiated by business callers. 42 Moreover, the

ILEC commenters conveniently ignore that paging, by encouraging calls back to the ILEC's

subscribers, generate additional traffic and revenues for local exchange carriers. 43

In short, ILECs have an adequate opportunity to recover their costs of delivering

traffic to paging carriers through local exchange rates paid by end users. This is exactly

what ILECs do to recover costs for delivering traffic to other carriers, such as CLECs, for

transport and termination. Paging carriers should treated no differently. U S West's

suggestion that an end user surcharge be placed on calls placed to NXX codes assigned to

40 SWBT pp. 4-5.

41 Ameritech p. 8; US West p. 8. For this reason, Section 51.703(b) of the
Commission's Rules does not lead to confiscation of LEC property without adequate
compensation. The constitutional arguments of U S West (p. 7) and others are simply
groundless.

42 Metrocall p. 7.

43 See ProNet p. 6.
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paging companies would not be a viable altemative. 44 A special surcharge of this sort

would single out calls destined for one type of carrier, when the functionalities and costs of

LECs to originate and deliver traffic to all local carriers are essentially the same. Such

discrimination is inconsistent with an essential principle underlying the 1996 Act and the

Local Competition Order - ILECs are to treat all interconnecting telecommunications

carriers in a nondiscriminatory manner. In fact, there is no reason to believe that ILECs do

not already recover their costs of delivering traffic to paging carriers in this way, including

through their flat-rate charges to end users, for local exchange service. 45 Certainly, no

record has been assembled to analyze the extent to which such costs are being recovered

today.

IV. THE COMMISSION SHOULD TAKE STEPS TO FACILITATE REBATES
FOR CHARGES THAT VIOLATED SECTION 51.703(b)

As noted earlier, from the date Section 51. 703(b) became effective, LECs have been

prohibited from assessing charges for the delivery of LEC-originated local traffic to other

telecommunications carriers. For some period following the effective date of Section

51.703(b), and in some cases through the present, many paging carriers continued to pay

these charges, albeit under protest, to those ILECs that refused to comply with the new rules.

These paging carriers, it is true, could seek to recover these unlawful charges by engaging in

the time-consuming and costly method (both for the parties and the agency) of filing formal

44 See U S West p. 8.

45 Moreover, many of the significantly above-cost vertical services, such as call
waiting and Caller ID, also recover significant local exchange costs, which most
probably include costs of delivering traffic to paging carriers and other interconnected
local telecommunications carriers.
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complaints before the Commission. However, PageNet concurs with Metrocall that the

public interest would be far better served by the Commission taking the necessary steps to

order the ILECs that continued to collect charges in violation of Section 51.703(b) to give

rebates or credits to paging carriers that paid such charges after the effective date of that

rule. 46

v. CONCLUSION

For the foregoing reasons, and those set forth in PageNet's initial comments and the

Paging Carriers' Letter, PageNet respectfully submits that the relief requested in the SWBT

Letter should be denied. The record provides ample demonstration that SWBT seeks

untimely reconsideration of the FCC's rules, which provide clearly and unequivocally that

paging carriers may not be charged for the delivery of LEC-originated traffic to their

switches. In addition, the challenges of other ILECs that question the basic determinations

concerning the status of paging providers of the FCC in the Local Competition Order should

be dismissed as being untimely requests for reconsideration and for being contrary to the

1996 Act, well-established Commission policies, and the public interest.

The Commission should also take the steps necessary to ensure that those paging

carriers that continued to pay charges for LEC-originated local traffic after the effective date

of the Commission's Rules be given rebates or credits.

Finally, the Commission should take the opportunity, when dismissing the request in

the SWBT Letter, to emphasize its determinations in the Local Competition Order affecting

46 See Metrocall p. 11; PCIA p. 5.
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paging carrier-LEC interconnection. In this way, the Commission can hopefully put a stop

to the threatening and anticompetitive activities of the ILECs vis-a-vis interconnection with

paging carriers. By reminding ILECs of their obligations to all telecommunications carriers,

the Commission will in many cases eliminate the need for paging carriers to expend

significant unnecessary resources prosecuting arbitration petitions before the state

commissions simply to get ILECs to comply with the Commission's lucid regulations. At a

minimum, swift Commission disposition of the SWBT Letter can narrow the issues that, in

good faith, may be presented for arbitration, such as the level of compensation due a paging

carrier for transport and tennination.

Respectfully submitted,

PAGING NETWORK, INC.

By:
J lth S1. Ledg -Ro
Edward A. Yor ", Jr.
KELLEY DRYE & WARREN LLP

1200 19th Street, N.W.
Suite 500
Washington, DC 20036
(202) 955-9600
Its Attorneys

June 27, 1997
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ATTACHMENT A

Soul/IWa(em 8d1 Tc:Ic:phClne
One 8eH PIJIu
"aomi8G2
Dallas. Teus 1SQ1

~~' )cLlth1tJesfern Bell

April!7, 1997

PacinI NetWGIk, !Ilc.
4965 PresIon P3lJc Blvd.. Ste. 600
PJaao. TX 75093
A'IT: Bill W"lginton

Dear Mr. Wiginton:

00. 3·18·97 \ftC received a verbal dispute ftam. PageNet. in the amount atSI22.08 OIl origiDating charps wbich you
withheld. from payment on your 3-5-97 'bills. A lise of amOlJJUS by accounts is attached.

The FCC bas proposed new ndcs to govern the way te1emmmn n jeatioas curicrs mtereoJ1lleCt and c:ompeasate each
other for the interthaDge ofUUlic. However. many oftbe FCC's new rules were Srayed by aaioll of'tbI= 8th Circuit
Court on November 1. 199ft The Court sabsequentiy lifted the Stay on specific Rules applicable to the Commercial
Mobile Radio Scmce (CMRS) providers, i.e.,SI.701, 51.703, and 51.717. Despite the fact that the Slay was lifted
on some ofrhe FCC's Rules, Rule 51.709. which addrcssc:s the charges assoc:iared with orisinadng facilities, remaiDs
Stayed as ofthis date. Moreover, app1ic:ation of the FCC's rules as between LECs and pagers has given rise tD some
serious problems. Despite the reciproc:al compensation n:quircment in [he Teleeomxmmications Ad., for example,
many paging companies are interpreting the FCC's rules to provide for compensation only from LECs to pagers.
with no reciprocity at ail

We understand that PageNtt may not agree with SWB1"s position regardingcharges fOr originating facilities;
however, SWBT will continue to bill for origiDating connecting cil'cuits until the Stay is acted upon and the Order
becomes eff=tive. In a good faith etfort to resolve tbe dispute, SWBT bas discussed the issue with several pagers
and with [he FCC. While these discussions have been prodUctive., to date they have not teSOlved the dispute.

SWBT values PageNet as a customer and is intereSted in resolving this issue in a spirit o! cooperation. However.
wl1ile we have no tnterest in inrcrrupting service to any party's eustemers. we cJearly C2DIlOC conriIwe to provide a
free service to you forever. Therefore, in good e.ith we will promptly seck immediate clarification ofIbis issue from
the FCC. In the interim,~ simply ask that~ amaunts to date and goiDg forwani be paid into an escrow
account (as muma11y agr=i by us both) pending resolution of this issue. Ofcourse. ifyou refUse to take eve:n this
action. we will have no choice but to cease provision atfaciJities bqiDDing May I, 1997. We hope thaI in~nse
to our good faith dfoI'tS, and in consideration to all customers, you will be amenable to this fdir approach.!

Please contaCt your service represen13Iive Diane Frazier on 214 464-1565 to discuss this letter or any ~ied
charges.

If payment has been made. please accept our thanks and disregard this notice.

Certified No. PSS9 428527



ATTACHMENT B

GTE Telephone Operations
West Area

)

)

One GTE FlIece. CASOOOG
Thousand Oaks, CA 91362-3811
(80S) 372-7693
(805) 373-'\496 (fax)

June 5.1997

Mr. Marcus Stevensen
Switching System Manager
Paging Network of Los Angeles. Inc.
6001 Riclc:enbaclcer
Commerce, CA 90091-1130

RE: Notice of termination of that certain Connection and Traffic Interchange Agreement Cellular Services
and Non-cellular Mobile Radio Services between GTE Canfornia Incorporated ("GTEj and Paging
Network of Los Angeles, Inc. rPageNet'j effective May 1. , 991 ("the Agreementj.

Dear Mr. Stevensen:

Please be advised that GTE hereby provides PageNet with nolice of tenninatlon at the Agreement.
pursuant to Article XXI of the Agreement. effective August 8, 1997.

Notwithstanding the foregoing formal notice of termination of the Agreement. GTE invites PageNet to
commence negotiations immediately 'Nith GTE. to the extent they are not already in progress. to enter into
an interconnection agreement with PageNet. While such negotiations are in progress, and at PageNet's
request, GTE will not deny PageNet service, provided that the negotiations are proceeding in good faith. In
such circumstances and although GTE reserves its right to terminate service. GTE will provide service on
an uninterrupted interim basis to PageNet during the pendency of the negotiations on tile same terms and
conditions as those contained in the Agreement It is GTE's intent and hope that the negotiations proceed
expeditlously and that the parties reach agreement in order that PageNet's interconnection continue
uninterrupted following the effective date of termination under the Agreement.

Provided negotiations are not already in progress and PageNet intends to negotiate for interconnection with
GTE, please send a written request for negotiations to me at tile above address no later 'that (30) calendar
days from the date of this letter to commence these negotiations. GTE looks fOlWard to successfully
negotiating an interconnection agreement with PageNet.

Sincerely.

~~
Sandy White
Sr. Adm. - Carrier Technical Sales
Carrier Markets

c: David Gamble, Corporate Counsel. Paging NelWork. Inc.
4965 Preston Park Blvd.• Suite 600, Plano, TX 75093

Michael M. Lachman. Interconnect Manager. PageNet
21216 Cabot BlVd.• Hayward, CA 94545

N. Pumphrey - Account Manager. GTE



ATTACHMENT C

Parties Filing Initial Comments in CPD 97-24

Abbreviation Full Name Comments
Filed

Advanced Paging Advanced Paging, Inc., Mark A. Apsley d/b/a 6/13/97
Progressive Paging, et al.

Allied Allied Personal Communications Industry 6/12/97
Association of California

Ameritech Ameritech 6/13/97

Arch Arch Communications Group, Inc. 6/13/97

ATU Anchorage Telephone Utility 6/13/97

BellSouth BellSouth Corp. 6/13/97

Best Best Communications 6/13/97

Contact Contact New Mexico, L.P. 6/13/97

Coyle Robert L. Coyle, Jr. 6/12/97

GTE GTE Service Corp. 6/13/97

Independent Alliance Independent Alliance 6/13/97

Joplin Joplin Beepers 6/13/97

Lexington Lexington Telephone Company 6/13/97

Metrocall Metrocall, Inc. 6/13/97

PageMart PageMart Wireless, Inc. 6/13/97

PageNet Paging Network, Inc. 6/13/97

PCIA Paging & Narrowband PCS Alliance of the 6/13/97
Personal Communications Industry, Inc.

ProNet ProNet, Inc. 6/13/97

SMR Systems SMR Systems, Inc. 6/12/97

Sprint Sprint Corp. 6/13/97

SWBT Southwestern Bell Telephone Co., Pacific Bell & 6/13/97
Nevada Bell

TSR TSR Paging, Inc. 6/13/97

USTA United States Telephone Association 6/13/97

US West U S West, Inc. 6/13/97


